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TO Local Conmm ssioners, Medicaid Directors

FROM Betty Rice, Director
Di vi si on of Consumer and Local District Relations

SUBJECT: Verdow and Spetz Court Decisions — Availability of Assets Held in
Irrevocabl e Trusts

EFFECTI VE DATE: | mmedi ately

CONTACT PERSON. Local District Support:
Upstate (518) 474-8216 NYC (212) 268-6855

This is to advise social services districts of adverse decisions in the cases
of Verdow v. Sutkowy (USDC/ NDNY) and Spetz v. New York State Departnent of
Health (Supreme C., Chautauqua Co.). In these cases, the courts ruled that
assets in an irrevocable trust created by a Medicaid applicant/recipient (AR
or the A/AR s spouse cannot be considered available based on the creator’s
retention of a limted power of appointment. As a result of the Verdow
decision, any A/R whose Medicaid eligibility was denied or discontinued from
Septenber 1998 onward solely because the AR or the AIR s spouse was the
beneficiary of a self-settled trust granting them a limted power of
appoi nt nent, nust have his or her Medicaid eligibility redeterm ned.

Typically, trust instruments providing for a limted power of appointnent
allow the AR to add or change the beneficiaries of the trust, other than to
the AR, the AAR s spouse, their estates or their creditors. |In the Spetz and
Verdow cases, the Departnent and the social services districts argued that,
given the fact that Section 7-1.9 of the Estates, Powers and Trusts Law ( EPTL)
allows any trust to be revoked if the consent of all beneficiaries is
obt ai ned, the retention of a power to renove beneficiaries would allow the AR
to exercise control over the beneficiaries, and thus over the trust itself.
Both courts strongly rejected this argunent.

The following is a sumary of the holdings in the two cases. Please note that
t hese principles should be applied by districts in reviewing all trusts, not
nmerely those involving the retention of a limted power of appointmnent.

1. An ostensibly irrevocable trust cannot be considered to be revocable, nor
can the trust’s assets be considered available to the AR based on the
specul ative possibility of a revocation pursuant to EPTL Section 7-1.9.

2. A revocable trust is one that can be termnated by the grantor. If the
trust cannot term nate without the consent of the trust beneficiaries, the
trust is not revocabl e.
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In the absence of evidence that the AAR is acting fraudulently or in bad
faith, assets in an irrevocable trust cannot be considered available to
the A/R based on the renote possibility of collusion anong the grantor,
the trustee, and the beneficiaries.

4. The extent to which trust assets are resources in the control of the AR
according to the Medicaid statutes and regul ati ons governi ng the treatnent
of trusts, corresponds to the trustee's authority, under the specific
terms of the trust agreenent, to nmake paynments to or for the benefit of
the AR Under these statutes and regulations, any portion of the trust
principal, and the incone it generates, that can be paid to or for the
benefit of the A/R under any circunstances is a countabl e resource.

5. The statutory right of revocation under EPTL Section 7-1.9, and the
possibility of collusion anong the parties to the trust, do not represent
the “circunstances” contenplated by the aforenentioned Medicaid statutes
and regul ations, and thus cannot be the basis for counting trust assets as
avai | abl e resources.




